IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STONE STREET SERVICES, INC.,
Plaintiff CIVILACTION

V. No. 00-1904
JAMES L. DANIELS, IN HIS CAPACITY
AS CURATOR OF THE ESTATE OF
JOE P. BREAUX, INTERDICT, a/k/a
JOSEPH P. BREAUX

Defendant,

Third Party Plaintiff

V.
STONE STREET CAPITAL, INC. and

MARK E. FRENCH
Third Party Defendants

N N N N N N N N N N N N N N N N N

MEMORANDUM

Padova, J. December , 2000
This matterariseson Third PartyDefendantStoneStreetCapital,Inc.’s Motion to Dismiss
Third PartyComplaintPursuanto Fed.R. Civ. P. 12(b)(6).Defendant and Third Party Plaintiff
JosephBreauy filed a responseand Third Party Defendantfiled a Reply. For the reasons that
follow, the CourtdeniesgheMotion with respecto Counts?, 8, and9, andgrantsthe Motion with

respect to Count 10. Accordingly, the Court dismisses Count 10 only.

'Subsequent to the filing of the Response, James L. Daniels was appointed curator of
estate for Mr. Breaux, and was substituted in the case caption for this action.
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Background

JoseplBreauxis a partyto a settlementf a personalnjury lawsuit, pursuant to which he
has beenreceiving periodic settlemen payments since 1985(Third Party Compl. § 15.) The
settlement is administered through an annuity issued by Metropolitan Life Insurance Company
(“MetLife”), which hasbeennameda stakeholdein this action.(ld. 1 16.) On or aboutJuly 22,
1996, Breaux, then residing in Kansas, allegedly entered into a written agreement (“Annuity
Agreement”with StoneStreetCapital(“Capital”), underwhich Capitalpurchasedrom Breauxall
of hisright, title andinterestin themonthlypayment®f thesettlemenfundsbeginningon October
1, 1996,throughandincludingthe paymentdueon Sepember 1, 2000. (Sec. Am. Compl. § 15.)
Capitalis aPennsylvani@orporatiorthatregularlypurchasesightsto lotterywinnings,structured
settlementpayments,interestsin estatesand probatetransfers,and other paymentstreams, in
exchangdor lump sumpayments(ld. 1 9.) On June3, 1997,andMarch 11, 1998, the parties
allegedly executedamendmentso the Agreement,underwhich Plaintiff purchaed additional
monthlypaymentsn subsequengears.(Id. 11 16-17.) The terms of the agreement were executed
by StoneStreetServices|nc., acorporatiorformedunderthelawsof Maryland,andtheagentand
assignee of Capitalld. 11 2, 12.)

In 1998,Breauxmovedfrom Kansago Louisiana(Third PartyCompl.§ 31.) After hehad
stoppedeceivinghis paymentsBreauxdiscoveredhatthe paymentsverebeingdirectedto apost
office boxin WashingtonD.C.associatewith StoneStreetServicesor Capital.(ld. 133.) Through

his attorney,BreauxdirectedMetLife to redirectpayments to him. (Id. 1 34.) After StoneStreet

’As a result of the accident, Breaux suffered brain injury and has serious and substantial
mental deficits. (Third Party Pl.'s Mem., at 5.)
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Serviceseasedeceivingthe payments pursuant e Annuity Agreementit filed this actionon
March10,2000,in thePhiladelphiaCountyCourtof CommonPleasallegingbreachof contractand
other related claimsid. 1 37.) On April 12, 2000, Defendant removed the action to this Court.
OnJuly 13,2000, Defendant filed a Third Party Complaint against Capital, the entity with
which he purportedlyenterednto the Annuity AgreementandMark French his brother-in-law?
Counts7 through 10 stateclaims against Capital, and are the subject of the instant Motion to
Dismiss.
I. Legal Standard
A claimmaybedismissedinder~ederaRuleof Civil Procedurd2(b)(6)onlyif theplaintiff

canprovenosetof factsin supporof theclaimthatwouldentitiehertorelief. ALA, Inc.v. CCAIR,

Inc., 29 F.3d 855, 859 (3d Cir. 1994). The reviewing court must consider only thoseafeeged
in the complaint and accept all of the allegations as tide.
II. Discussion

Defendant and Third Party Plaintiff James Daniels brings four counts against Stone Street
Capital:(7) unjustenrichment(8) aidingandabettingabreachof fiduciaryduty; (9) violationof the
KansasConsumerProtectionAct; and(10) violation of Pennsylvania’®nfair TradePracticesand

Consumer Protection LaftwThe Court will consider each of these counts in turn.

3Mark French is alleged to have held a limited power of attorney for Mr. Breaux
beginning in March 1996, (Third Party Compl. 11 25-26), and to have negotiated and finalized
the agreements with Stone Street Capitdl. { 58.) Mr. French also executed a “Consent of
Advisor” appended to the Annuity Agreement. (Sec. Am. Compl. 1 28.)

“Counts 1 through 6 of the Third Party Complaint state claims against Third Party
Defendant Mark French.



A. Count 7: Unjust Enrichment

To statea claimfor unjustenrichmenta plaintiff mustsetforth thefollowing elements(1)
benefitsconferredon the defendantby the plaintiff; (2) appreciationof such benefits by the
defendat; and (3) acceptance and retention of such benefits under circumstances under which it
would be inequitablefor the defendant to retain the benefit without payment of valkegheny

Gen. Hosp. v. Philip Morris, Inc., 228 F.3d 429, 447 (3d Cir. 2000). The most significant

requirements thatthe enrichmento the defendanbe unjust. Thompsornv. Glenmede Trust Cg.

Civ. Act. No. 92-5233,1996 U.S. Dist. LEXIS 16248, at *29 (E.D. Pa. Oct. 31, 199@)tihg

Myers-Macomber Eng'rs v. M.L.W. Constr. Corgl14 A.2d 357, 360 (Pa. Super. Ct. 1979)).

The Third PartyPlaintiff clearly pleadsthe existenceof benefitsconferredon Capital by
Breaux,andthe appreciatiorof thosebenefitsby Capital. Specifically,he alleges the existence of
structuredsettlemenpaymentsvorth $175,500hatarethepropertyof JoseptBreaux thatCapital
receivedthosepaymentswithout legalright, andtha Breaux therefore conferred the benefit upon
Capital.(Third PartyCompl.§85-86).He furtherallegeghatCapitalenjoyedhebenefitof receipt
of thosepaymentsand that it would be unjustto permit Capital to retain the benefit without
compensating Breauxid. 1 87).

Capital disputes however,that the third element— inequity — hasbeenpleaded. Capital
contends that Breaux’s allegations against Third Party Co-Defendant Mark French constitute an
admissionthat Stone StreetCapital paid for whateverbenefitit allegedlyreceived.Thus, the
retentionof suchbenefitsvouldnotbeinequitableTheCourtdisagreedrirst, thecruxof Plaintiff's

allegationds thathe did not evenknow aboutthe agreementvith Capitalto sell his rights to the

*Counts 7 and 8 arise under Pennsylvania common law.
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settlemenpaymentsuntil two yearsafterit wasallegedlyexecuted(Third PartyCompl.{39-42).
Second, the mere fact that Capital may or may not have paid for the benefits purchased under the
Annuity Agreement does not mean that Breaux could not prove at trial that there was inequity.
Capital further contendsthat the existenceof the written agreementbars the unjust
enrichmentclaim. Generally,an unjustenrichmentclaim is inapplicablewhere the relationship
betweerthepartiesis foundedon eitherawritten agreemenor anexpressontract Hersheyroods

Corp.v. RalphChapek,nc., 828 F.2d 989,999 (3d Cir. 1987).However,the central claim with

respect to the agreement is thavassomehownvalid. This unjust enrichment claim therefore is
not based upon the written agreement, and thus is not barred on the allegations made here.

The Court denies the motion to dismiss Count 7.

B. Count 8: Aiding and Abetting a Breach of Fiduciary Duty
No Pennsylvaniatatecourtshaveaddresse@hetheraclaimfor aidingandabettingabreach
of fiduciary duty is actionablen Pennsivania. However, most Pennsylvania federal courts have

concludedhatthestatecourtswould recognizahistort. SeeKaiserv. Stewarf No. 96-6643,1997

U.S.Dist. LEXIS 12788,at*53 (E.D. Pa.Aug. 20,1997);Schuylkill Skyportinn, Inc. v. Rich, No.

95-3128,1996U.S.Dist. LEXIS 12655 at*120 (E.D.Pa.Aug. 21,1996).Theelement®f theclaim
wouldbe:(1) abreachof afiduciarydutyowedto anotherf2) knowledgeof thebreachby theaider
or abettor; and (3) substantial assistance or encouragement by the aider or abettor in effecting that

breachPiercev. Rossetta&Corp, No. 88-5873,1992U.S.Dist. LEXIS 9065,at*28 (E.D.Pa.June

15,1992).Thepartiesagreethatthetort existsin PennsylvaniaandthatPiercestateghe elements
of such a claim. (Third Party Def.’s Mem. at 5-6; Third Party Pl.’s Resp. at 18.)

CapitalcontendshatBreauxhasfailedto allegethatCapitalknewof thebreactof fiduciary



dutyandthatCapitalprovidedsubstantiaassistancer encouragemeim effectingthebreachof the
duty. (Third PartyDef.’s Mem. at 6). The CourtdisagreesThe Complaintspecificallyallegeshat
Capitalknew or shouldhaveknown that Frenchlackedthe authority to negotiate the sale of the
paymentsandthatthe dealingsconstitutedoreachof French’sfiduciary duties to Breaux. (Third
PartyCompl. 11 90-91.) Furthermore, Breaux alleges several affirmative acts by Capital which
assistedrrenchin breachindisfiduciaryduty,includingcarryingoutnegotiationsgcommunicating
with Frenchinsteadbf Breaux,andforwardingpaymento French.Takingtheseallegationsastrue,
they are sufficiento setforth substantiassistancer encouragemery Capital to aid and abet a
breach of a fiduciary duty by French.

The Court denies the motion to dismiss Count 8.

C. Count 9: Kansas Consumer Protection Act

Count 9 brings a claim under the KansasConsumerProtection Act, which prohibits
unconscioable acts or practices in consumer transactions. Specifically, the Act prohibits a party
from “tak[ing] advantageof the inability of the consumer reasonably to protect the consumer’s
interestdecausef theconsumer’physicalinfirmity, ignoranceilliteracy, inability to understand
thelanguageof anagreemenor similar factor.” Kan. Stat.Ann. 8 50-627(b)(1X1999).Therights
undertheKansagConsumeProtectiorAct maynotbewaived.Kan. Stat.Ann. 8 50-625(b)1999).
Section 50-634 providdsr a privateright of actionby aconsumer for violations of the Act. Kan.
Stat. Ann. § 50-634 (1999).

Capitalcontends that this Court has alreatbterminedhat Pennsylvanidaw applies,via



theforum/choiceof law selectiorclause, andthattheKansasConsumeProtectionAct is therefore
irrelevantto theaction.OnJunel9,2000,theCourtdeniedDefendanBreaux’sMotion to Dismiss
for lack of personajurisdiction, on the groundthat personajurisdiction existed by virtue of the
forumselectiorclausewhichnamedPennsylvaniastheforumfor anyactionsunderthecontract.

StoneStreetSvcs. Inc. v. Breaux No. Civ. A. 00-1904 2000WL 876886 at*3 (E.D.Pa.Junel9,

2000).However,in determininghattheforum selectiorclauseprovidespersonajurisdictionover
Breauxin Pennsylvaniathe Courtdid notopineasto whetherPennsylvanidaw governsall or any
of theclaimsassertedThus,with respecto themotionto dismisstheKansasConsumeProtection
Act claim,the Courtfirst mustexaminewhetherthechoiceof law clausein theagreemengoverns
theaction.Then,if Kansadaw appliesthe Courtmustdeterminaf dismissals appropriateunder
12(b)(6).

A federalcourtexercisingdiversityjurisdiction mustapplythe chace of law rules of the

forum state.Klaxon Co. v. StentorElectric Mfg. Co., 313 U.S. 487,497 (1941) Accordingly,

Pennsylvani@hoiceof law rulesapplyin this case Pennsylvani@ourtsgenerallyhonortheintent
of contractingpartiesandenforcechoiceof law provisionsin contractexecutedy them.Smithv.

CommonwealtiNat’l Bank 557A.2d775,777(Pa.SuperCt. 1989),appeablenied 569A.2d 1369

®The Annuity Agreement contains the following forum/choice of law selection clause:
11.2 Governing Law; Venud he Purchaser is a corporation incorporated under
the laws of the Commonwealth of Pennsylvania. This Agreement, the other
Closing Documents, and the obligations of the parties hereunder and thereunder
shall be governed, interpreted, construed, and enforced in accordance with the
laws of the Commonwealth of Pennsylvania and the United States of America.
The parties hereto waive the right to be sued elsewhere and agree and consent to
the jurisdiction of any Court of competent jurisdiction located in the
Commonwealth of Pennsylvania.

(Compl. Ex. A 111.2.)




(Pa.1990).An expresschoiceof law provisionin a contra¢ will be upheld so long as: (1) the
contractbearsa reasonablaelationshipto the statewhoselaw is chosento govern and (2)
applicationof thechoseriaw doesnotviolatea“strongpublic policy” thatwould otherwiseprotect

aparty. CottmanTransmissiorBys. Inc.v. Melody, 869F. Supp.1180,1183(E.D.Pa.1994) Here,

thereis no seriougquestiorthatPennsylvani®dearsareasonableelationshipo thepartiesjnsofar
asit is both the stateof incorporationof Capital and a jurisdiction in which Capital regularly
conducts business in Pennsylvania.

However,the Court doesconcludethat applying Pennsylvaia law in lieu of the Kansas
consumer protection law under thioiceof law provisionwould violate the strongpublic policy
of KansasTherefore Kansasonsumeprotectionaw mustapplyto theclaimhere.ln performing
the public policy inquiry, the district court will uphold a choice of law provision unless the
applicationof that chosenlaw would be contraryto a fundamentapolicy of a statewhich has a
materiallygreaterinterestthanthe chosenstatein determinatiorof a particularissue.|ld. at 1183
(citing RestatementSecond)of Conflict of Laws § 187). To determinef the application of the
choseraw wouldbecontraryto afundamentapolicy of theotherstate thecourtexaminesvhether
() thereare“significant differences’betweerthe two states’laws,and(2) whether the choice of
Pennsylvanigaw would cause“substantiakrosion’of thequality of protectiomaffordedunderthe

otherstate’daw. Seeid. at1186.A choiceof law agreemenshouldbeupheldunlessa“substantial

"The Court also concludes that the scope of the choice of law clause here encompasses
actions relating to the validity of the contract. Where an agreement does not refer to a matter of
contract validity, the selection clause does not govern the acioram Healthcare Corp. v.

Aetna U.S. Healthcare, In®4 F. Supp. 2d 589, 593 (E.D. Pa. 1999). Here, however, the clause
provides that the “obligations of the parties . . . shall be governed, interpreted, construed, and
enforced” in accordance with Pennsylvania law. The language of the clause thus contemplates
actions relating to the validity of the underlying agreement.
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erosionof the quality of protection” afforded under a “fundamental state policy” is sholnat

1180 (citingBanek Inc. v. Yoqurt Ventures, U.S.A., In& F.3d 357 (6th Cir. 1993)).

Applying Pennsylvania lawinderthe circumstancepresentedherewould be contraryto a

fundamentapublic policy of KansasSeeWright-MooreCorp.v. RicohCorp, 908F.2d 128, 132

(7th Cir. 1990)(concludingthatenforcemenbf a choiceof law provisionwherelndianafranchise

law prohibited waiver would be contrary to Indiana’s express public policy). The “diminished
capacity’unconscionabilityprovisionin the Kansasstatutestatesafundamentapolicy of thestate

of Kansas,particularlyin light of the explicit non-waiverprovision contained in the law. A
fundamentapolicy maybeembodiedn astatutavhichmakesoneor morekindsof contractsllegal

or whichis designedo protect a person against the oppressive use of superior bargaining power.
RestatementSecond)pf Conflictsof Laws8 187 cmt. g. FurthermoreapplyingPennsylvanidaw

would substantiallyerodethe protectionsavailableunderKansadaw. Pennsyania’s consumer
protectionlaw lacksa “diminishedcapacity’unconscionabilityprovisioncomparabléo thatin the
Kansasstatute® While Pennsylvani@ommonaw cause®f actiondo providefor somewhasimilar

remediesf invalidatinganunconscionalal contract and collecting damagetfesecommonlaw

8The closest parallel is 13 Pa. Cons. Stat. § 2302 (West 1993), which governs
unconscionability in the context of sales of goods. This provision, however, does not apply to
service contracts.

%“Pennsylvania has long followed the traditional principle that equity does not enforce
unconscionable contractdii re Elkins-Dell Mfg. Co, 253 F. Supp. 864, 869 (E.D. Pa. 1966),
Henderson v. Hay® Watts 148, 152 (Pa. 1834). Unconscionability includes an absence of
meaningful choice on the part of one of the parties together with contract terms which are
unreasonably favorable to the other pawiitmer v. Exxon Corp.434 A.2d 1222 (Pa. 1981).

One variety of unconscionable contract is similar to contracts of adhesion, and involves a party
whose circumstances, perhaps his unworldliness or ignorance, when compared with the
circumstances, make his knowing assent to the contract terms fictiRembles Mortg. Co. v.
Federal Nat'| Mortg. Ass’n856 F. Supp. 910, 927 (E.D. Pa. 1994).
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actionsdo not speakasdirectly to theinstantcaseasthe heightenegrotectionsunderthe Kansas
law.

Furthermorethebargainingpowerof the contractingentitieshereis veryunequalln cases
in whichthecourtshavebeenwilling to holdthatachoiceof law provisionapplies theequalityor
lack of equalityof bargaining power between the parties has been an impadastderationSee

Tele-SaveMerchandisingCo.v. Consumer®istributing,Co., 814F.2d1120,1123(6th Cir. 1987)

(“We think it important to our decision that the parties to this contract were not of unequal
barganing strength.”). This case is therefore distinguishable from those in which the courts have
upheldchoiceof law provisions particularlywherethereis a non-waiverprowvision in the waived
state’s statute.

Finally, theCourtconcludeghatKansashasa materiallygreatelinterestthanPennsylvania
in seeingthatits consumeprotectionlaw beapplied.The contractwasnegotiatecandexecutedn
Kansas Stateconsumeprotectionlawsaredesignedo protecttheresidentf the statesn which

thestatutesarepromulgatedLyon v. Caterpillar.Inc., 194F.R.D.206,216(E.D.Pa.2000).In this

casethe contract was negotiated and executedansasandwasallegedlyapprovedoy Breaux,
thenaresidenbf KansasThe“diminishedcapacity’provisionsof theKansasConsumeProtection
Act were specifically designed to protect Kansas residents like Breaux.

Givenall of thesdactors,ncludingthepurposesf theKansasonsumeprotectionaw, the
explicitnon-waiverprovision theunequal bargaining power of the parties, and the materially greater
interestof Kansasn havingits consumer protection law appliedsachcircumstancegshe Court
concludeghatthe Agreements choice of law provision cannot and should not be applied in this

context.The Courtthereforeconcludeghat Kansadaw, andnot Pennsylvanidaw, appliesto the
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claimsassertedn Count9 of the Third PartyComplaint.The Courtmustnow turn to theissueof
whether the allegations in Count 9 state a claim upon which relief may be granted.
TheCourtconcludeghatCount9 statesa claimuponwhichrelief maybegranted.Section
50-627 of the Kansas Consumer Protection Act provides, in pertinent part:
(a) No supplier shall engage in any unconscionable act or practice in connection with
aconsumetransactionAn unconscionablactor practiceviolatesthis actwhether
it occurs before, during or after the transaction.
(b) The unconscionability of an act or practice is a question for the court. In
determiningwhetheran actor practiceis unconscionablethe court shall consider

circumstances of which the supplier knew or had reason to know, such as, but not

limited to the following that:
* % %

(1) The supplier took advantage of the inability of the consumer reasonably to
protect the consumer's interests because of the consumer's physical infirmity,
ignoranceilliteracy, inability to understandhelanguagef anagreemenor similar

factor.

Kan. Stat. Ann. § 50-627(1999). Commentl explains further that unconscionability involves
over-reaching, but not necessarily deception. Kan. Stat. Ann. 8 50-627 cmt. 1 (1999).

Third PartyPlaintiff hassufficiently allegedanunconscionablactin violation of § 50-627
ofthe Kansas statute. Specifically, he has alleged that Capital took advantage of Breaux’s diminished
mentalcapacityor inability to understand the language and complexitiethefAgreemen{(Third
PartyCompl.§1104(a)) He furtherallegeghat Capitaldealtexclusivelywith Frencheventhoughit
knew,or hadreasorto know, thatFrenchwasnottheappropriatdegalrepresentativéor purposes
of thetransaction(ld. 1 104(c-d)).Implicit amongthe allegationss that Capitalknew or should
have known that Breaux had diminished mental capacity.

Forall thereasonsbove the CourtdeniesCapital’smotionto dismissCount9 of the Third

Party Complaint.
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D. Count 10: Pennsylvania Unfair Trade Practices and Consumer Protection Law

Count 10 brings a claim under Pennsylvania’s Unfair Trade Practices and Consumer
ProtectionLaw, 73 Pa.Cons.Stat.Ann. § 201-1 et seq. (West 1993). As the Coconcludeghat
KansasandnotPennsylvaniastatutoryconsumeprotectionlaw appliestheCourtdismisse€ount
10 of the Third Party Complaint.

V. Conclusion

For thereasons stated, the Court grants Third Party Defendant Stone Street Capital Inc.’s

Motion to dismisswith respecto Count10,butdeniegsheMotionto Dismisswith respecto Counts

7, 8, and 9. An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

STONE STREET SERVICES, INC.,
Plaintiff CIVILACTION

V. No. 00-1904
JAMES L. DANIELS, IN HIS CAPACITY
AS CURATOR OF THE ESTATE OF
JOE P. BREAUX, INTERDICT, a/k/a
JOSEPH P. BREAUX

Defendant,

Third Party Plaintiff

V.
STONE STREET CAPITAL, INC. and

MARK E. FRENCH
Third Party Defendants

N N N N N N N N N N N N N N N N N

ORDER
AND NOW, this day of December, 2000, upon consideration of Third Party
Defendant Stone Street Capital, Inc.’s Motion to Dismiss Third Party Complaint (Doc. No. 29),
and any responses therel6,|S HEREBY ORDERED that said Motion iSSRANTED in part
andDENIED in part.
1. Counts 7, 8, and 9 of the Third Party Complaint may proceed.

2. Count 10 of the Third Party Complaint BISMISSED.

BY THE COURT:

John R. Padova, J.



